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DUE JUDICIAL PROCESS AS A PRINCIPLE OF 
ANGLICAN CANON LAW AND IN 

THE CLERGY DISCIPLINE TRIBUNALS OF 
THE CHURCH OF ENGLAND

MARK HILL QC

ABSTRACT

The Anglican Communion is a collection of autonomous churches. 
The Church of England, being an established church, has a particular 
status in England and the internal laws of the church together with the 
secular law of the State as it affects the church forms a sophisticated 
corpus of ecclesiastical law. Other provinces of the Anglican Commun-
ion are regulated at a national or regional level by the more conventional 
system of constitutions and canons. Latterly, academic study has begun 
to formulate a Ius Commune of Anglican Canon Law and, more particu-
larly, Principles of Canon Law Common to the Churches of the Anglican 
Communion. These touch on all aspects of Church life including concepts 
of Due Process which are increasingly well developed as fundamental 
tenets of Anglican ecclesiology. This paper reviews the process leading 
to the articulation of these Principles and considers the application of 
those which relate to judicial functions within the component Provinces 
of the Anglican Communion. It also provides illustrative examples of the 
working out of these global Principles within the ecclesiastical law and 
procedure of the Church of England by reference to its newly established 
Clergy Discipline Tribunals1.

The relationship between the churches of the Anglican Communion is 
characterised by autonomy within communion: although the forty-four 
member churches are in fellowship with one another and in historic 

1 I am indebted to my friend and colleague, Professor Norman Doe, Director of the 
Centre for Law and Religion at Cardiff University for his collaboration in various projects 
over many years the fruit of which has been substantially incorporated into the text of this 
paper. The Anglican Communion is in Professor Doe’s debt for his diligence in leading 
the ius commune project and in the drafting of the Principles of Canon Law Common to 
the Churches of the Anglican Communion, both of which are discussed at length in this 
paper. 



communion with the See of Canterbury, each individual church is auton-
omous and has authority and freedom to govern itself according to its 
own legal system2. Whilst institutions exist at the global level of the 
Anglican Communion, namely, the Instruments of Unity (the Archbishop 
of Canterbury, the Lambeth Conference, the Primates’ Meeting and the 
Anglican Consultative Council), there is no supra-natioal body competent 
to make decisions binding on individual churches3. Unlike, for example, 
the Roman Catholic Church with its Code of Canon Law 19834, there is 
no body of global law in Anglicanism. The Instruments of Unity have 
persuasive moral authority but no enforceable juridical authority5. Each 
autonomous church is free, however, to incorporate the decisions of the 
Instruments of Unity in its own laws; but this is uncommon. Ecclesial 
communion in Anglicanism is maintained by non-juridical ‘bonds of 
affection6’. However, tensions in recent years within Anglicanism world-
wide have stimulated discussion of the meaning and limits of the bonds 
of affection, which has in turn led to some exploration of the ways in 
which the legal systems of churches may be understood to express and 
contribute to ecclesial communion.

THE IUS COMMUNE

A paper presented to the Primates’ Meeting of the Anglican Commun-
ion in 2001 proposed the acknowledgment of the existence of common 
principles of canon law induced from the similarities of the legal systems 
of member churches which represent the ius commune of the Anglican 
Communion7. The Primates decided to test the hypothesis and the 

2 See N DOE, Canon Law in the Anglican Communion: A Worldwide Perspective 
(1998, Oxford). 

3 Ibid, 343ff. 
4 Which contains ‘universal law’ applicable to the Latin Church worldwide. 
5 Note plans to create an Anglican Covenant which would provide a more juridical 

authority for the collective Provinces of the Communion. This proposal is currently subject 
of consultation, and its adoption is proving controversial. 

6 See the Lambeth Commission on Communion, Windsor Report (2004), p. 11. 
7 N DOE, ‘Canon Law and Communion’, (2002) 6 Ecclesiastical Law Journal 241-263. 

See also N DOE, ‘The Common Law of the Anglican Communion’ (2003) 6 Ecclesiastical 
Law Journal 4; and N DOE, ‘The Anglican Covenant Proposed by the Lambeth Commis-
sion’ (2005) 8 Ecclesiastical Law Journal (2005) 147. 
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Anglican Communion Legal Advisers Consultation met in 2002 for this 
purpose8. The Consultation agreed six conclusions9:

 i.  There are principles of canon law common to the Churches within 
the Anglican Communion10. Many are rooted in the inherited 
canonical tradition; indeed, for Roman Catholics, the principles of 
law are those which ‘have been known to canonical tradition [or] 
the universal and fundamental principles…contained in the 
Regulae Juris’ which represent ‘the vast treasure house of laws and 
jurisprudence accumulated by the Church in the course of centu-
ries11’. In some Anglican churches, law provides expressly for the 
continuing authority of pre-Reformation canon law and its princi-
ples12.

 ii.  Their existence can be factually established. The principles of 
canon law common to the churches are induced from the factual 
coincidences of actual laws of each church13. Their recognition is 
a scientific task. Similarly, as one might expect, shared liturgical 
and ritual principles are the result of churches using the rubrics of 
the Book of Common Prayer 1662 as a common source, such as 
the requirement to instruct candidates before confirmation14.

iii.  Each Anglican Province or Church contributes through its own 
legal system to the principles of canon law common within the 
Anglican Communion‘. The Anglican ius commune, being the 
collective effect of similarities between individual legal systems, is 
not imposed from above. By way of contrast, in the Roman Catho-
lic Church, the Code of Canon Law (1983) was promulgated for the 
worldwide Latin church, from ‘top to bottom’, by the universal and 

8 For a report, see J REES ‘Anglican Communion Legal Advisers’ Consultation’: 
(2002) 6 Ecclesiastical Law Journal 399-401. 

9 See the website of the Consultation: www.acclawnet.co.uk  
10 The phenomenon of the ‘principles of canon law’ is itself already formally recog-

nised by at least four Anglican churches: namely, the Provinces of West Indies, Southern 
Africa, Central Africa, and Nigeria. Other denominations also recognise the phenomenon. 
Many Anglican churches explicitly appeal to principles in their own legal systems, and 
use them as the foundation for more specific, detailed rules, or to give shape, coherence, 
meaning and purpose to clusters of individual rules.  

11 See generally The Canon Law: Letter and Spirit (1995) 18-19; Acts of the 
Commission for the Revision of the Code, 2 Communicationes (1969) 77. 

12 England, Submission of the Clergy Act 1534; Wales, Const. IX.36; compare 
Australia, Can. 11 1992, 3(1). 

13 P THOMAS, ‘A family affair: the pattern of constitutional authority in the Anglican 
Communion’, in SW SYKES (ed.), Authority in the Anglican Communion (Toronto, 1987) 
119. 

14 See, for example, Melanesia; Ireland; see also the 1603 Canons, Can. 61. 
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supreme authority of the Pope15. In Anglicanism, the adoption of 
the same rule by other churches adds to the store of similarities, 
and, in turn, these similarities generate a shared, common principle.

iv.  These principles have a strong persuasive authority and are funda-
mental to the self-understanding of each of the Churches of the 
Communion. Most of the shared canonical principles are derived 
from principles contained in the written laws of churches whilst 
others are based on unwritten assumptions and general proposi-
tions implicit in church laws. The principle of the separation of 
powers (shared with many secular legal systems), for example, is 
implicit in the laws of many Anglican churches: for instance, the 
law of the West Indies provides that the Provincial Synod may 
determine matters ‘concerning the common life of the Church…
save and except…such matters as lie within the jurisdiction of the 
Ecclesiastical Courts16’.

 v.  These principles have a living force, and contain in themselves the 
possibility of further development. Each church contributes through 
its own legislative activity to the store of common principles.

vi.  The existence of these principles both demonstrates unity and pro-
motes unity within the Anglican Communion. The Anglican ius 
commune might be perceived by some as a threat to the autonomy 
of churches. However, the ius commune is itself a product of the 
exercise of the autonomy of churches and of their promotion of 
communion through their contributions to it. The principles indi-
cate in a concrete manner the extent of Anglican unity at the global 
level and their elucidation protects the integrity of the values 
reflected in them. Moreover, recognition that individual Anglican 
churches contribute to the ius commune underscores their own 
individual responsibility for the shape and maintenance of Angli-
can identity. On the practical level, an understanding of first prin-
ciples may afford a useful resource for those churches seeking to 
reform and develop their own legal systems.

Following a report on the six conclusions of the Legal Advisers 
Consultation to the Primates Meeting in April 2002: ‘The Primates 
recognized that the unwritten law common to the Churches of the Angli-
can Communion and expressed as shared principles of canon law may be 

15 It is appropriate to record the contribution to the revision of the CIC of Mgr Willy 
Onclin, in whose honour today’s congress has been convened. 

16 West Indies. 
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understood to constitute a fifth “instrument of unity”’. The Primates also 
considered: ‘Given that law may be understood to provide a basic frame-
work to sustain minimal conditions which allow the Churches of the 
Communion to live together in harmony and unity, the observances of 
the ministry of Word and Sacrament call us all to live by a maximal 
degree of communion through grace’.

The innovative character of the ius commune is simply that it is an 
expression for the first time in one document of convergent principles of 
Anglican canon law. As such, the ius commune enriches rather than 
undermines traditional Anglican ecclesiology.

THE PRINCIPLES PROJECT

On the recommendation of the Primates Meeting, the Anglican Con-
sultative Council, in September 2002, approved the establishment of an 
Anglican Communion Network of Legal Advisers, amongst other things, 
to produce a statement of principles of Canon Law common within the 
Communion. The Primates Meeting at Lambeth in October 2003, urged 
completion of the statement, and the Lambeth Commission, in its Wind-
sor Report (2004) ‘fully endorses this and strongly recommends comple-
tion of the Statement of Principles of Canon Law as soon as possible17’. 
The following working definition was adopted: 

A ‘principle of canon law’ is a foundational proposition or maxim of 
general applicability which has a strong dimension of weight, is induced 
from the similarities of the legal systems of churches, derives from the 
canonical tradition or other practices of the church, expresses a basic 
theological truth or ethical value, and is about, is implicit in, or underlies 
canon law18.

The hundred principles are arranged in the draft in eight parts; each 
of the hundred macro-principles consists of micro-principles, of which 
there are approximately six-hundred and fifty. Part I, ‘Order in the 
Church’, includes principles on the necessity of law, its role, nature, 
sources, application and interpretation19. Part II is concerned with 
‘The Anglican Communion’ and includes principles relating to the 
nature of the Communion, the Instruments of Unity, the freedom of self 

17 Windsor Report (2004) para 114. 
18 The Principles of Canon Law Common to the Churches of the of the Anglican Com-

munion (Anglican Communion Office, 2008), Definitions, p 95. 
19 Ibid, Principles 1 – 8. 
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governance of each church, and the mutual availability of ministrations. 
Principles concerning ‘Ecclesiastical Government’ are outlined in Part 
III including principles as to polity, leadership and authority, governance 
and legislative and judicial competence. Part IV consists of principles 
which relate to ‘Ministry’: it focuses upon the threefold ordained min-
istry of bishops, priests and deacons and the role of the laity including 
the principle of public ministry as service, classes and rolls of church 
membership, and rights and duties of the faithful. ‘Doctrine and Liturgy’ 
are treated in Part V, including principles on the sources and develop-
ment of doctrine, preaching, teaching and outreach, public worship and 
liturgy as well as principles concerning theological differences and free-
dom of conscience, doctrinal discipline and liturgical discipline. Princi-
ples relating to the major rites of passage (baptism, confirmation, 
marriage and burial) as well as principles concerning rituals such as 
Holy Communion, confession and exorcism can be found in Part VI, 
‘The Rites of the Church’. Part VII contains principles relating to 
‘Church Property’ including ownership and administration of church 
property, the principle of stewardship, ministers’ standards in relation to 
finance, the distribution and control of funds, sources of income, invest-
ments, insurance and clergy stipends and pensions. The final section, 
Part VIII on ‘Ecumenical Relations’, features principles relating to ecu-
menical responsibilities, freedom, recognition, agreement, collaboration, 
admission and reception as well as admission of non-Anglicans to Holy 
Communion.

The principles are derived from a variety of sources. Most are extracted 
from the constitutions and canons of each church, many from service 
books (themselves enjoying canonical authority), and the liturgical norms 
contained in them. A great number are derived from historical sources 
(the authority of which may be canonically recognised or adopted by the 
laws of churches), such as the Book of Common Prayer 1662, the canon-
ical tradition, or from divine law, or the practice of the church universal. 
Others are rooted in a theological idea expressed in the laws of churches, 
or are derived from guidance issued by ecclesiastical authorities to sup-
plement and explain the law of a church.

The juridical values of clarity, conciseness and consistency govern the 
form of the principles, which themselves are cast in a variety of different 
juridical formulae: most are permissions (‘may’), many are precepts 
(‘shall’, ‘must’), some are prohibitions (‘shall not’); many are exhorta-
tions (‘should’), expressing aspirational norms, and some are in the form 
of maxims (‘is’).
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PRINCIPLES OF ANGLICAN CANON LAW CONCERNING DUE 
PROCESS

There are various principles within the published Principles of Canon 
Law Common to the Churches of the Anglican Communion20, which 
touch upon the separation of powers and juridical procedural matters, but 
the content of Principle 24, specifically covers Due Judicial Process: 

Principle 24: Due judicial process
 1.  Ordinary jurisdiction in matters of discipline rests either with the 

bishop or with such other ecclesiastical person, court or tribunal 
as may be prescribed by law.

 2.  Church disputes must be resolved equitably, and, in the first 
instance, the parties should seek to resolve their differences ami-
cably.

 3.  Church courts and tribunals are to be available as necessary to 
resolve disputes.

 4.  The relationship between courts or tribunals of original and appel-
late jurisdiction in the judicial hierarchy is to be clearly prescribed 
by law.

 5.  The subject-matter jurisdiction of church courts and tribunals in 
disciplinary and other matters is to be clearly set out in the law.

 6.  Church courts or tribunals exercise jurisdiction in relation to and 
are to be accessible to such of the faithful, ordained or lay, as may 
be prescribed by law.

 7.  Judicial and other members of church courts and tribunals are to 
be duly qualified, selected and appointed by a designated ecclesi-
astical authority in accordance with a prescribed procedure, and 
are to exercise their office impartially, without fear or favour.

 8.  Church courts and tribunals are to enjoy independence from exter-
nal interference and uphold the rule of law in the church.

 9.  In disciplinary cases, ecclesiastical offences and defences to them 
are to be clearly defined and set out in writing.

10.  In disciplinary and other cases in church courts or tribunals, the 
procedure is at all times to be fair and just, and is to protect rights 
of the parties to notice of proceedings, to adequate time for prep-
aration of defence, to a presumption of innocence, to be heard 
within a reasonable time, to question evidence, to representation 
and to appeal in appropriate cases on a matter of fact or law.

20 Anglican Communion Office, London (2008). 
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11.  Penalties or other forms of censure which may be imposed follow-
ing proceedings in church courts or tribunals are to be clearly set 
out in the written law of a church. 

12.  Church courts and tribunals must give their decisions, and the 
reasons for them, in writing, and both decisions and reasons must 
be based on fact and law.

13.  The decision of a church court or tribunal in a case binds the par-
ties in that case.

14.  The decision of a church court or tribunal has such binding or 
persuasive authority for other church courts or tribunals as may be 
provided for in the law.

15.  Customary censures include deposition, deprivation, suspension, 
inhibition, admonition and rebuke.

DETAILED PROVISIONS OF ANGLICAN CANON LAW

Hierarchical recourse

Disagreements arising from the application of church law are normally 
settled by administrative process which often necessitates the making of 
quasi-judicial decisions. Given the centrality of episcopal jurisdiction in 
Anglican jurisprudence, it is not surprising that laws channel instances of 
conflict to the bishop. It is a general practice in Anglican canon law that 
conflicts between church members or complaints about misconduct on 
the part of the clergy must be referred, at least in the first instance, to the 
diocesan bishop of the cleric against whom complaint is made. The 
ancient institution of visitation, inherited by English canon law from pre-
Reformation law, is a device used extensively in Anglican churches to 
enable oversight of ecclesiastical discipline though its judicial character 
has given way in recent years to a more pastoral understanding of its 
purpose21. It is a general principle of Anglican canon law that visitatorial 
powers may be exercised by primates, by archbishops, and by bishops. 
Whilst most churches assign to the bishop a general jurisdiction over the 
discipline of both clergy and laity in the diocese, very few churches pos-
sess formal structures for the resolution of pastoral conflict.

21 R.H. HELMHOLZ, Roman Canon Law in Reformation England (Cambridge, 1990) 
105-109, 165; P SMITH, ‘Points of law and practice concerning ecclesiastical visitation’, 
(1990-92) 2 Ecclesiastical Law Journal, 189. 
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Courts and tribunals

All churches in the Anglican Communion employ a system of courts 
or tribunals. In most churches, these enjoy only ‘criminal’ jurisdiction 
over ecclesiastical offences involving clergy and, in some churches, 
lay officers and ordinary members of the laity. In a small number of 
churches, however, courts and tribunals also exercise jurisdiction over 
‘civil’ matters relating to church property. It is a general principle of 
Anglican canon law that the right to create ecclesiastical offences and 
to prescribe censures belongs primarily to the national or provincial 
assembly.

It is rather difficult to generalize about tribunal systems, but, broadly, 
Anglican churches fall into two basic groups: those with a three-tier 
hierarchy of courts, the court of the diocese as the tribunal of first 
instance, the provincial court an appellate tribunal, and a further final 
court of appeal; and those with a two-tier system, a court of the diocese 
and an appellate provincial court. As a general principle the diocesan 
courts or tribunals enjoy original jurisdiction over the criminal side of 
ecclesiastical discipline concerning priests and deacons, and in several 
churches over the laity. The diocesan court has original jurisdiction over 
the whole spectrum of ecclesiastical offences, and this often includes 
those offences involving doctrine and liturgy. By way of contrast special 
courts organized at national or provincial level, and (usually) composed 
of bishops, have jurisdiction for the trial of bishops.

There is a high degree of consistency as between churches with respect 
to the processing of disciplinary cases. Laws of only a handful of 
churches, however, spell out general principles applicable to procedure: 
in Canada, notably, the ‘fundamental principles of natural justice’ entitle 
the accused to be: given full and complete written notice of the particu-
lars of the charge; presumed innocent until proven guilty ‘on a balance 
of probability’; heard in their own defence; represented by counsel of 
their own choice; present and accompanied by counsel when evidence or 
argument concerning the allegations is received by a bishop, metropolitan 
or court; given the opportunity to cross-examine witnesses; tried by per-
sons who are not biased against them; and tried within a reasonable time; 
a right to silence; not to be tried twice for the same offence. The laws of 
most churches incorporate provisions approximate to these: provisions 
exist in all churches dealing with: the right to bring a complaint; a 
preliminary hearing to determine whether to proceed; the charge and 
presentment; constitution of the court of trial; and trial process.
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In order to bring a complaint which may result in judicial proceedings 
for an ecclesiastical offence, a person must have locus standi. The fun-
damental requirement is that the person must be a communicant member 
of the church; commonly laws require more than one complainant, and 
provisions vary depending on whether the proceedings are against priests 
and deacons, or bishops. Commonly limitation periods apply, ranging 
from one year to five after the commission of the offence. Proceedings 
continue with a charge, and notice of all charges, with particulars of the 
allegation, the offence, and the time, place and circumstances of its 
alleged commission must be given, to the accused. It is a general practice 
for there to be a preliminary enquiry at which it is determined whether 
there is a prima facie case and whether, therefore, proceedings ought to 
continue; it is at this early stage that a decision may be taken, usually by 
the bishop, to veto further proceedings. It is normal for laws to confer 
upon the bishop or metropolitan a power to suspend or inhibit the cleric 
or bishop, as the case may be, pending a trial, or, with the consent of the 
accused, action may be taken, including the imposition of a sentence, 
without further proceedings and the need for a trial, for example when 
there is an admission of guilt. A wide range of powers enables dismissal 
of the case if it is frivolous or an early view is taken that the facts do not 
clearly constitute an offence. Once a date is fixed for trial22, individuals 
are appointed, commonly known as assessors, to assist the court in reach-
ing a decision, to whom, in some churches, the accused has a right of 
objection. Laws vary as to whether court proceedings are to be held in 
public or in private23. At trial, laws confer on the accused rights to 
silence, to be legally represented, and usually provisions exist to require 
attendance of witnesses who are members of the church. In some 
churches, the verdict must be arrived at by means of a unanimous deci-
sion and sometimes by a majority decision of the court24.

22 For an exceptionally speedy process, see Philippines: trial must take place within 
21 days of presentment. 

23 West Indies: ‘The proceedings of all Courts Ecclesiastical shall be in private’; 
Southern Africa: trials must be public but the president may exclude ‘on the ground of 
public morals’; New Zealand: proceedings must be public. 

24 New Zealand: unanimous; Philippines: majority verdict and there may be no sub-
sequent trial; for the payment of costs and expenses, for which orders may be made at the 
discretion of the court; North India: ‘A Court can order the complainant to pay compen-
sation to the respondent, if the complaint is found to be false, frivolous and vexatious, and 
the Court is convinced that the complainant has acted mala fide’. 
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Sanctions

Whilst it is reasonably easy both to enumerate and to define the range 
of ecclesiastical censures or sanctions available in disciplinary cases, it 
is rather more difficult to generalize about practices concerning: the loca-
tion of the right to impose sanctions; the applicability of specific sanc-
tions to specific offences; and the reversibility of censures. Most Angli-
can churches employ six basic censures which, in order of severity, are 
as follows. Deposition is ‘the permanent taking away of the right to per-
form the duties of every office for which Holy Orders is required‘. 
Deprivation is ‘the permanent taking away of the right to perform the 
acts and functions of a particular office or appointment‘ held by an 
ordained or lay minister. Suspension is ‘the temporary taking away of the 
right to perform acts and functions of the Ministry, or of a particular 
clerical or lay office or appointment‘. Inhibition disqualifies a person 
from exercising certain ministerial functions. Admonition, or monition, is 
a formal written warning, order, or injunction. The least severe censure 
is rebuke. In addition, several churches list excommunication as a cen-
sure which may be imposed following judicial proceedings. Rarely is the 
concept of forgiveness expressly incorporated in law to enable the miti-
gation or suspension of a sentence, though occasionally the law imposes 
an explicit duty in sentencing to consider the interests of both the whole 
and the local church25.

Appeals

That appellate tribunals should exist has been recommended by the 
Lambeth Conference26 but it has rejected proposals for ‘a central appel-
late tribunal’ as ‘inconsistent with the spirit of the Anglican Commun-
ion’. With respect to appeals, laws share rules concerning: limitation 
periods; grounds of appeal; leave to appeal; and powers of the appellate 
tribunal. In churches having a two-tier system of courts, the Provincial 
Tribunal acts as the appellate court for decisions of diocesan tribunal.

25 New Zealand: ‘the welfare and interests of the Church and of the particular parish 
or ecclesiastical body or organization concerned’ must be considered in sentencing; North 
India: ‘the ends of the Church Discipline are the good of the offender and the purity of 
the Church’. 

26 Lambeth Conference 1878, Recommendation. 8(a): ‘Every ecclesiastical province, 
which has constituted for the exercise of discipline over its clergy a tribunal for receiving 
appeals from its diocesan courts, should be responsible for its own decisions in the exer-
cise of such discipline’; LC 1930, Res. 51: 
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In many churches the law expressly provides that, as a general rule, a 
sentence shall not operate if an appeal has been lodged until determina-
tion of the appeal. Laws prescribe in detail the limitation periods within 
which rights of appeal may be exercised, and the grounds of appeal. In 
most churches an appeal lies on a matter of law (though only for the 
prosecutor), or a matter of fact, or a mixture of these, or against the sever-
ity of the sentence. In many churches leave to appeal must be obtained 
from the diocesan court, or, if it refuses leave, by leave of the appellate 
court. As a general principle, every appeal is considered as a review and 
not as a re-trial.

Procedural fairness

The making of both quasi-judicial and judicial decisions by ecclesias-
tical authorities and tribunals is, as has been seen, subject to elaborate 
rules which are mainly procedural in nature: rights of appearance and 
appeal are designed primarily to ensure that the use of adjudicative pow-
ers is not arbitrary. Indeed, occasionally, laws expressly require discipli-
nary decisions to be made with reference to large moral ideas of justice, 
equity and good conscience27; sometimes they also prohibit adjudication 
which results in retrospective censures28. In addition, as a matter of prac-
tice, the laws of Anglican churches commonly contain general principles 
applicable to bodies charged with the resolution of ecclesiastical conflict.

Interpretation: Whilst the process of adjudicating necessarily involves 
interpretation of church law, many churches have persons or institutions 
the function of which is to assist in the process of interpretation otherwise 
than in the context of a trial. A direct consequence of this is the proposi-
tion that in Anglican jurisprudence the courts do not have the primary 
function of interpreting church law. Whilst questions of interpretation may 
be referred to the legal officers of the church, in many churches they may 
also be referred to a specially constituted commission and committee.

Doctrines of Judicial Precedent: In the Church of England, judicial 
decisions are themselves creative of law, and elaborate arrangements exist 
defining their precise authority: broadly, decisions of each provincial court 

27 See e.g. North India, Const. II.V.6: the Court of the Synod ‘[i]n all its work…shall 
be guided by this Constitution and by the general principles of justice, equity and good 
conscience’. 

28 Burundi, Const. Art. 16(b): ‘No tribunal…may try any person for any offence or 
pass any sentence which is not at the time of the commission of the offence so set out in 
the Canons’; see also Uganda, Const. Art. 16(b). 
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are binding on diocesan courts in that province, and the decision of a dioc-
esan court binds only in that diocese; since the vast majority of the latter 
are derived from property cases decided under the faculty jurisdiction, in 
England most judicial decisions are merely of persuasive authority.

Ecclesiastical Adjudication and the Secular Courts: Anglican jurispru-
dence possesses no coherent set of principles concerning the relationship 
between church tribunals or other quasi-judicial bodies and the secular 
courts. Only occasionally does formal church law treat the subject. On 
the one hand, alongside obligations on clergy and lay officers to under-
take to be bound by church court decisions and sentences29, some 
churches have the fundamental principle that recourse to the secular 
courts ought not generally to be made: disputes should be settled within 
the church.

Whilst the laws of many churches distribute a wide range of quasi-
judicial powers to bishops, normally with rights of appeal to the metro-
politan, few churches have general rules of hierarchical recourse appli-
cable to all adjudicative decisions. The ancient institution of visitation is 
to be found in the laws of the vast majority of churches, but without any 
real degree of precision as to specific rights and duties; in most churches 
episcopal visitation is cast as a duty, but in some as a right, and in only 
a few churches is archidiaconal visitation a creature known to law. Only 
a handful of churches possess laws dealing expressly with the problem 
of the breakdown of pastoral relations at the most local ecclesiastical 
unit. All churches operate a hierarchical system of church courts or tri-
bunals, either in two-tiers or three, and a handful of these enjoy jurisdic-
tion over the laity as well as the clergy. A substantive law of ecclesiasti-
cal offences is employed in all churches, but generally offences are 
expressed with an extraordinarily high degree of generality. Procedures 
for disciplinary trials make every effort to allow the participation of the 
peers of the accused, to rights of appearance, representation, unbiased 
trials, silence and appeals. Whilst church courts in the Anglican Com-
munion decide questions of guilt in disciplinary trials, with sentencing 
usually reserved to the bishop, the decisions of these courts do not create 
binding judicial precedents: only a small minority of churches operates 
a doctrine of precedent. Rather, the function of the interpretation of law 
is carried out by a wide range of commissions, committees and assem-
blies, not usually by the courts. Anglican jurisprudence is ambivalent to 

29 Lambeth Conference 1878, Recommendation 8(c): ‘each diocese must determine 
how much consensual jurisdiction could be enforced’. 
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the question of recourse from ecclesiastical tribunals to the secular courts, 
though in many states, the latter provide a supervisory jurisdiction over 
the former.

THE CLERGY DISCIPLINE TRIBUNALS OF THE CHURCH OF 
ENGLAND30

This concluding section deals with the practice and procedure of a 
particular tribunal of the Church of England with an emphasis upon due 
judicial process. It is a useful example of one of the more recently created 
systems of dealing with the conduct of priests but it should not be taken 
as being of wider application to the Church of England as a whole.

The Clergy Discipline Measure 2003 created an entirely new process 
for the discipline of clergy in relation to matters which do not concern 
doctrine31. The Measure has its origins in the a report of 1996, Under 
Authority32, which emphasised the expense and complexity of proceed-
ings brought under the Ecclesiastical Jurisdiction Measure 1963, and the 
need to adopt the model of the secular employment tribunal wherever 
possible. The key change is to move part of the process from within the 
diocese, where it was previously part of the jurisdiction of the consistory 
court, to a national system, with tribunals drawn from provincial panels. 
The Clergy Discipline Measure 2003 commences with a statutory state-
ment of principle:

Any body or person on whom functions in connection with the discipline of 
persons in Holy Orders are conferred by this Measure shall, in exercising 
those functions, have due regard to the role in that connection of the bishop 
or archbishop who, by virtue of his office and consecration, is required to 
administer discipline33.

30 See generally M HILL, Ecclesiastical Law (third edition, Oxford University Press, 
2007). 

31 Cases involving matters of doctrine, ritual and ceremonial continue to be governed 
by the Ecclesiastical Jurisdiction Measure 1963. A proposal for reform along similar lines 
to those of the Clergy Discipline Measure 2003 failed to find favour with the General 
Synod when debated in July 2004. 

32 The Report of the General Synod Working Party Reviewing Clergy Discipline and 
the Working of the Ecclesiastical Courts (GS 1217, 1996). 

33 Clergy Discipline Measure 2003, s 1.The Code contains a warning that ‘a diocesan 
bishop must avoid personal involvement in the giving of care and support where formal 
disciplinary proceedings have been commenced (unless the bishop’s functions under the 
Measure have been delegated by the bishop to another person) in case the bishop’s impar-
tiality appears as a result to be compromised’: para 97. 
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The new system of clergy discipline came into force on 1 January 
200634. The Measure is supplemented by the Clergy Discipline Rules 
2005, and by a Code of Practice. The Rules, being a species of delegated 
legislation, have the force of law. The Code does not, but compliance 
with its provisions will be assumed to be in accordance with best prac-
tice. The Code speaks of the purpose of discipline in relation to the clergy 
as being the imposition of an appropriate penalty, pastoral support, 
encouraging repentance and forgiveness, whenever possible putting right 
that which is wrong, attempting reconciliation, and moving on construc-
tively from the past. It also emphasises the wider picture in having regard 
to the interests of justice for all who may be affected by the faults, fail-
ings or shortcomings of the clergy and the need to ensure that the clergy 
continue to be worthy of the great trust that is put in them as ordained 
ministers.

The Clergy Discipline Rules 2005 commence with an articulation of 
their overriding objective, which is

to enable formal disciplinary proceedings brought under the Measure to be 
dealt with justly, in a way that is both fair to all relevant interested parties 
and proportionate to the nature and seriousness of the issues raised35.

The rules are, so far as is reasonably practicable, to be applied in 
accordance with certain principles, namely treating the complainant and 
the respondent on an equal footing procedurally, and keeping them 
informed of the procedural progress of the complaint, whilst avoiding 
undue delay and expense. There is a duty on all parties to co-operate with 
any person, tribunal or court exercising any function under the Measure 
and to further the overriding objective36.

Composition of tribunals: Panels of personnel for disciplinary tribu-
nals are drawn from a list for each province of persons available for 
appointment which is compiled and maintained by the Commission and 
called the provincial panel. When a complaint is to be referred under the 
Measure to a disciplinary tribunal, then one will be constituted for the 
diocese in question. A disciplinary tribunal consists of a chairman, 

together with two lay persons and two clergy, appointed by the president 
from the respective class of the relevant provincial panel, other than 

34 For an overview of the system, see A ILES, ‘The Clergy Discipline Measure 2003: 
A Canter Through its Provisions and Procedures’ (2007) 9 Ecclesiastical Law Journal 10. 

35 Clergy Discipline Rules 2005, r 1. 
36 Ibid r 2(1). Any failure to co-operate by a party may result in adverse inferences 

being made against that party at any stage of the proceedings: r 2(2). 
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nominees of the bishop of the diocese concerned. The president may not 
appoint any person unless he is satisfied that there is no reason to ques-
tion the impartiality of that person, and he must first afford to the 
respondent an opportunity to make representations as to the suitability of 
those to be appointed37.

Limitation principles: Proceedings must be instituted within one year 
of the misconduct in question, or the last instance of it in the case of a 
series of acts or omissions. There are two exceptions to this strict rule. 
First, in the case of misconduct this also amounts to a criminal offence. 
In this instance, if the person concerned is convicted either on indictment 
or summarily, proceedings may be instituted within twelve months of the 
conviction becoming conclusive, notwithstanding that a year has elapsed 
since the act or omission complained of. Secondly, the president of 
tribunals may give his written permission for proceedings to be instituted 
after the expiry of the period of one year if he considers that there was 
good reason why the complainant did not institute proceedings at an 
earlier date. He must consult with the complainant and the respondent 
before so doing, and if permission is given, the president must specify 
the time within which the complaint in writing is to be made.

Preliminary scrutiny: When a complaint in writing has been properly 
made, it must be referred in the first instance to the diocesan registrar. 
This must be done within seven days of receipt of the complaint and 
written evidence in support. He must scrutinise the complaint to verify 
that the complainant has capacity to make the complaint and to form a 
view as to whether or not there is sufficient substance in the complaint 
to justify proceeding with it. The registrar must notify the respondent that 
the complaint has been referred to him, and may only consult the com-
plainant for the purposes of clarification.

Dismissal of complaints without merit: Within twenty-eight days of 
receipt of the complaint the registrar must send a written report to the 

37 Ibid s 22(2). The respondent has fourteen days within which to make written repre-
sentations as to the suitability of any proposed members of the tribunal (Clergy Discipline 
Rules 2005, r 37(1)), and in the event that an alternative person is proposed, a further 
fourteen days will be afforded for representations from the respondent as to suitability 
(r 37(2)). It is respectfully submitted that the designated officer ought also to be afforded 
the opportunity to make representations since he may be aware of factors concerning pos-
sible partiality which are unknown to the respondent or the president. See generally Bur-
ridge v Tyler [1992] 1 All ER 437, Ct of Arches, concerning the need for transparency in 
the fairness of proceedings under the system pertaining under the Ecclesiastical Jurisdic-
tion Measure 1963 in circumstances where a respondent or a witness may be known 
personally to one of those comprising the tribunal of fact. 
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bishop setting out his views as to whether the complainant has a proper 
interest in the complaint and whether there is sufficient substance in it to 
justify proceeding with it under the Measure. On receipt of the report, the 
bishop may dismiss the complaint and, if he does, he must give written 
notice of the dismissal to the complainant and the respondent together 
with a copy of the report. The complainant has the right to request the 
president of tribunals to review the dismissal. The president may either 
uphold the dismissal or if he considers it to be plainly wrong, he may 
reverse it and direct the bishop to proceed with the complaint38.

Formal proceedings: If the complaint is not dismissed by the bishop, 
or if the president of tribunals directs the bishop to proceed with the 
complaint, the bishop must determine which of several courses of action 
to pursue. He must do so within twenty-eight days of receipt of the reg-
istrar’s report, or of the direction of the president of tribunals, or such 
longer period as he considers to be justified in the particular circum-
stances of the case. He must first request a written answer from the 
respondent to the complaint. The answer, which must be supplied within 
twenty-one days, must state which, if any, matters are admitted and 
which are contested, and be accompanied by any written evidence in 
support upon which the respondent wishes to rely. If the respondent 
admits any misconduct, the form must give details of any matters relied 
upon by way of mitigation.

Suspension pending hearing: Where a complaint in writing has been 
made or where a priest is arrested on suspicion of committing a criminal 
offence, the bishop of the diocese may suspend that person from exercis-
ing his office. A priest with a notice of suspension may appeal to the 
president who may, within twenty-eight days of the lodging of the appeal, 
either confirm or revoke the suspension. The suspension continues in 
force for three months or until the disciplinary or criminal proceedings 
are concluded, whichever occurs first. In the event that the proceedings 
are not concluded within three months, further suspensions may be made 
on the same terms.

Prosecution of complaints: In disciplinary proceedings under the 
Clergy Discipline Measure 2003, it is the duty of the ‘designated officer’ 
to conduct the case for the complainant39. Directions may be given by the 

38 Clergy Discipline Measure 2003, s 11(4). The expression ‘plainly wrong’ is to be 
interpreted as ‘not within the range of reasonable decisions’: Code of Practice, para 106. 
The president should not lightly overrule the exercise of an episcopal discretion. 

39 Clergy Discipline Measure 2003, s 18(1). The complainant has little, if any, input 
as to the manner in which proceedings are to be conducted, but can expect to be kept fully 
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tribunal dealing with the exchange of witness statements, disclosure of 
documents, written questions to the other party, expert evidence, exclu-
sion of evidence, written outline argument, preparation of bundles, and 
the attendance of witnesses. The Clergy Discipline Rules 2005 make 
provision for witness statements to be exchanged in advance of hearings 
before tribunals, and for the tendering of witnesses for cross-examination. 
Provision is made for expert evidence which broadly replicates that in 
civil proceedings in secular courts.

Hearings: The tribunal must act in accordance with the overriding 
objective and conduct the hearing in the manner it considers most appro-
priate to the issues before it and to the just handling of the complaint 
generally. This includes setting a timetable for the hearing. The hearing 
may be adjourned from time to time if necessary. A hearing may proceed 
notwithstanding the absence of the complainant or the respondent, pro-
vided the tribunal is satisfied that the absent person has had notice of the 
hearing. Oral evidence must be given on oath or solemn affirmation and 
must be recorded.

Hearings take place in private, although they must be in public if the 
tribunal is satisfied that it is in the interests of justice to do so, or if the 
respondent so requests. During any part of proceedings heard in public, 
the tribunal has power to exclude such person or persons as it may deter-
mine40. The tribunal may order that the name and any other identifying 
details of any person involved or referred in the proceedings shall not be 
published or otherwise made public if satisfied that such an order is desir-
able to protect the private life of any person or the interests of any child 
or is otherwise in the interests of the administration of justice.

Standard of proof and reporting of decisions: If after referral of the 
complaint, the respondent makes an admission before or at the hearing, 
the tribunal may make a finding of misconduct on the basis of that admis-
sion without considering any or any further evidence, and the tribunal 
may then proceed to impose a penalty. In disciplinary proceedings, the 
standard of proof is the civil standard41, namely on the balance of prob-

informed. The complainant is not categorised as a party for the purposes of proceedings 
before a disciplinary tribunal: Clergy Discipline Rules 2005, r 106. 

40 Clergy Discipline Measure 2003, s 18(3)(c). The tribunal has power to exclude from 
the hearing any person who threatens to disrupt or has disrupted the hearing or has other-
wise interfered with the administration of justice: Clergy Discipline Rules 2005, r 48. 

41 Clergy Discipline Measure 2003, s 18(3)(a). This is a departure from the previous 
system when proof beyond reasonable doubt was required. 
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abilities42. Determinations of any matter before the tribunal are made by 
majority. Such decisions are pronounced in public together with the 
reasons for reaching it43.

CONCLUSIONS

As the final section of this paper illustrates, for the Church of England 
at least, sophisticated and detailed provisions exist within clergy disci-
pline proceedings for ensuring due process. In large measure they 
replicate similar provisions for secular hearings both of a criminal nature 
or civil, such as in the employment context. This systematic and legalis-
tic approach reflects the historic and anomalous status of the Church of 
England as the established church for the nation. Further, the ecclesiasti-
cal law of the Church of England is part of the law of the land44. This is 
not the case for any of the other Provinces of the Anglican Communion. 
All Provinces are autonomous and each has its own individually-tailored 
and self-contained system of law prescribed by their respective Constitu-
tions and Canons. In the last ten years, however, the scientific work 
behind the examination of the emergent ius commune coupled with the 
‘Principles Project’ has revealed that notwithstanding the self-governing 
and autonomous nature of each Province, the pervasive similarities 
between their specific laws reveal clearly discernible principles which 
underlie, inform and animate their creation and application.

These common principles include the Gospel imperative of being 
reconciled with one’s brother without the need for engaging in litigious 
process45. But where some investigatory or dispute resolution process is 
necessary, the Principles suggest that the laws are designed to ensure both 
substantial and procedural fairness. Principle 24 (sub-divided into 
15 micro-principles) places ‘due judicial process’ in the forefront of 

42 Note, however, that the civil standard is flexible and ‘the more serious the complaint 
the stronger should be the evidence before the tribunal concludes that the complaint is 
established’: Re H (minors) (sexual abuse: standard of proof) [1996] AC 563 at 586-587, 
[1996] 1 All ER 1 at 16-18, HL, per Lord Nichols of Birkenhead. 

43 Clergy Discipline Measure 2003, s 18(3)(b). See also the Clergy Discipline Rules 
2005, r 50(3), which requires the determination to be recorded in writing with reasons, 
setting out the opinion of the majority of its members together with the minority opinions 
if any, and signed by each member. 

44 See generally: M HILL, Ecclesiastical Law (Third edition, Oxford, 2007) para 1.02.  
45 See by way of example Matthew 18:18; 16:19; and 19.28; together with Luke 

22:28-30 and 10:16. 
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Anglican ecclesiology as expressed through its laws. What lies behind the 
Principles are the concepts of equity and justice which are central to the 
Christian faith and which also find expression in the state laws of liberal 
democracies: the separation of powers; the independence of the judiciary; 
the right to know the case one has to answer; the right to representation; 
the right to test evidence through cross-examination; the right to an impar-
tial tribunal; the clarity and transparency of offences and penalties; the 
right to an effective appeal; the obligation on courts and tribunals to give 
reasons for their decisions; a doctrine of precedent (stare decisis) to 
ensure consistency and predictability in decision making.

The manner in which these Principles find expression in the specific 
laws of each component Province of the Anglican Communion is subject 
to almost infinite variation. There is no global body of Anglican canon 
law. However, the Principles Project makes abundantly clear that not-
withstanding national variations, laws and norms relating to due process 
are central to Anglicanism. This is not only to ensure fairness to indi-
vidual clerics who may be subject to disciplinary proceedings, but also 
(and perhaps more importantly) to safeguard the institution of the 
Church, of its members, and of the wider society which engages with 
the Church, ensuring that fairness and equity are translated from worthy 
abstract aspiration into ‘lived out’ ecclesiological reality at the heart of 
the mission and witness of the Church and as a central part of its public 
face to the world.




